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IV

JURISDICTION
The Utah Supreme Court has appellate jurisdiction over
final orders and decrees in formal adjudicative proceedings
originating with the Utah State Tax Commission
Commission").

("Tax

Utah Code Ann. § 78-2-2 (3) (e) (1996).

The

Supreme Court has transferred this case to the Court of
Appeals pursuant to Utah Code Ann. § 78-2-2 (4) (1996).

The

Court of Appeals now has appellate jurisdiction over this
matter pursuant to Utah Code Ann. § 78-2a-3 (2)(j) (1996).
ISSUE PRESENTED FOR REVIEW
Did the Tax Commission correctly hold that Hercules1
purchases of nitrogen were subject to sales tax since
nitrogen does not fall within the category of "gas,
electricity, heat, coal, fuel oil, or other fuels" set forth
in Utah Code Ann. § 59-12-103 (1) (c) (Supp. 1999)?

The

standard of review for this issue is a correction of error
standard.

Utah Code Ann. § 59-1-610 (1996).

The Tax Commission notes that Hercules1 Brief lists a
second issue for review relating to an administrative rule
promulgated by the Tax Commission, namely Utah Admin. Code
R865-19S-35.

Hercules has failed to include a citation to

the record showing that this issue was preserved before the
Tax Commission, or a statement of grounds for seeking review

of this issue if not preserved, as required by Rule 24
(a)(5) of the Utah Rules of Appellate Procedure.

Hercules1

Brief also fails to refer to this administrative rule
anywhere within the argument.

The Tax Commission asserts

that this second issue raised by Hercules is not properly
before the Court.

Furthermore, the Tax Commission asserts

that Hercules' contention regarding the second

issue was

without any merit.
DETERMINATIVE STATUTES
Utah Code Ann. § 59-12-103 (1) (Supp. 1999), in
pertinent part,1 provides as follows:
(1) There is levied a tax on the purchaser for
the amount paid or charged for the following:
(a) retail sales of tangible personal property
made within the state;
(c) gas, electricity, heat, coal, fuel oil, or
other fuels sold for commercial use;
(d) gas, electricity, heat, coal, fuel oil, or
other fuels sold for residential use;
Utah Code Ann. § 59-12-104 (Supp. 1999), in pertinent
part,2 provides as follows:

1

Utah Code Ann. § 59-12-103 (Supp. 1999) is set forth
in its entirety in Addendum A.
2

Utah Code Ann. § 59-12-104 (Supp. 1999) is set forth
in its entirety in Addendum B.
2

The following sales and uses are exempt from the
taxes imposed by this chapter:
(42) sales of natural gas, electricity, heat,
coal, fuel oil, or other fuels for industrial use;

(Subsection (42) became effective on July 1, 1996)
STATEMENT OF THE CASE
Nature of the Case
This is an appeal from the administrative decision
issued by the Tax Commission following a formal hearing,
holding that Hercules' purchases of nitrogen for use in its
graphite manufacturing business were subject to sales tax.
Statement of Facts
Hercules and the Auditing Division of the Utah State
Tax Commission stipulated in writing3 to the following facts
in the administrative proceeding:
1.

This proceeding arises from a Petition for

Redetermination Hercules timely filed with the Tax
Commission, contesting the Statutory Notice of Deficiency,

3

The facts set forth in numbered paragraphs which
follow are identical to the written Stipulation of Facts
which the parties entered into. R. at 88. The Statement of
Material Facts set forth in Hercules' Brief contain
variations and omissions from the written Stipulation of
Facts.
3

dated March 30, 1998.

The deficiency assessment is for Utah

sales and use taxes in the amount of $522,131.52, as of the
date it was issued.

The audit period covers January 1, 1994

to December 31, 1996.
2.

R. at 88.

Hercules is a Delaware corporation which

transacted business in Utah during the audit years.
Hercules was a manufacturer and supplier of a broad line of
natural and synthetic materials.
3.

R. at 88-89.

The audit deficiency herein involves the graphite

fiber manufacturing operations of what was then Hercules'
aerospace facility in Salt Lake County, Utah.

This plant

manufactured graphite fiber for use primarily in the
aerospace industry.
4.

R. at 89.

Hercules concedes liability on all items in the

deficiency assessment except the taxability of nitrogen gas
used in the graphite manufacturing process.

The contested

sales and use taxes for this issue is $96,698.76 with
interest calculated to December 31, 1998.

Interest of

$14.50 per day continues to accrue from January 1, 1999. R.
at 89.
5.

In its graphite fiber manufacturing operations,

Hercules used large quantities of nitrogen gas.

4

In the

graphite fiber manufacturing process, graphite fiber is
produced by carbonizing precursor fibers (rayon or pitch
fibers from which carbon or graphite fibers are derived).
Precursor fibers are introduced into a high temperature
furnace fueled by natural gas4 (heated to approximately
3,000 degrees Fahrenheit) into which nitrogen gas is
injected.
6.

R. at 89.
The nitrogen is not used as a fuel, but the

presence of nitrogen in the furnace is indispensable to
prevent carbon from being consumed as the graphite feed
material is heated to a sufficiently high temperature that
the chemistry of the graphite feed material is changed.

By-

products, including the nitrogen gas, are released and
vented into the atmosphere, leaving only carbon as the basic
ingredient of the graphite fibers Hercules ultimately sold.
R. at 89-90.
7.

Later in the manufacturing process, Hercules

infused the graphite fibers with an adhesive so that they
could be molded into desired forms by Hercules7 customers.

4

During the formal hearing, Hercules indicated that the furnaces were actually
powered by electricity rather than natural gas as had been previously represented to the
Auditing Division. R. at 241, Tr. at 7. The Tax Commission's Findings of Fact reflect
this correction. R. at 16.
5

Hercules sold the graphite fibers to its customers, who use
the fibers to manufacture various items requiring high
strength, lightweight material, such as rocket motor casings
and airplane wings.

R. at 90.
SUMMARY OF ARGUMENT

Hercules1 purchases of nitrogen do not fall within the
category of "gas, electricity, heat, coal, fuel oil, or
other fuels" as contained in § 59-12-103 (1) (c) and (d) .
The parties have stipulated that the nitrogen was not used
as a fuel.

The meaning of the word "gas" as used in the

statute should not be determined in isolation from the
remaining words of the statute.

Doing so would result in a

piecemeal interpretation which would not reflect the context
in which it and surrounding words are used.
When read and interpreted in context, "gas" as used in
the statute clearly means combustible natural gas. The
construction urged by Hercules, that "gas" means any gaseous
substance, would expand the definition beyond that which was
intended by the Legislature and ignores the context of
surrounding words.
The policy underlying sales and use tax provides that
tax falls on the ultimate consumer.

6

The nitrogen in

question did not become and ingredient or component part of
the graphite being manufactured by Hercules.

Instead, as

stipulated, the nitrogen was vented into the atmosphere.
Hercules was the consumer of the nitrogen, having used the
nitrogen in its manufacturing process, and is responsible
for sales tax on its purchases of nitrogen in accord with
the underlying policy.
The Legislature has used "gas" and "natural gas"
interchangeably in the sales and use tax provisions.

In

1996, exemption language was added to specify that "natural
gas., electricity, heat, coal, fuel oil, or other fuels"
purchased for industrial uses were exempt from sales tax.
1996 H.B. 203 (L. Utah 1996, ch. 126) enacting § 59-12-104
(42) (effective July 1, 1996) (emphasis added).
in a statutory gap created by previously imposing

This filled
tax on

"gas, electricity, heat, coal, fuel oil, or other fuels"
purchased for commercial and residential uses.

Utah Code

Ann. § 59-12-103 (1)(c) and (d). The legislative history
shows that this was not intended as a substantive change,
leading to the conclusion that "natural gas" and "gas" have
Hercules1 suggestion that

been used interchangeably.

the Tax Commission's decision was arbitrary is without

7

merit.

The decision relied upon facts which had been

stipulated and set forth the legal conclusions in a clear
manner.
ARGUMENT
HERCULES' PURCHASES OF NITROGEN ARE NOT EXEMPT FROM SALES
TAX SINCE NITROGEN DOES NOT FALL WITHIN THE CATEGORY OF
"GAS, ELECTRICITY, HEAT, COAL, FUEL OIL, OR OTHER FUELS" SET
FORTH IN UTAH CODE ANN. § 59-12-103 (1)(c) & (d)
Hercules purchased nitrogen which was used in its
furnaces, not as a fuel, but to prevent carbon from being
consumed in the high temperature furnaces employed in the
manufacture of graphite fibers.

The purchase of the

nitrogen is subject to sales tax since the transaction
constitutes a retail sale of tangible personal property in
this state pursuant to § 59-12-103 (1)(a), and is not a
transaction exempted from sales tax under § 59-12-104.
Though the arguments and positions being advanced in
Hercules' Brief are not entirely clear and do not approach
the issue in the same manner outlined below, it appears to
the Tax Commission that in order for Hercules to prevail,
this Court would need to make the following three findings:
1. That the nitrogen purchased by Hercules fits within
the category of "gas, electricity, heat, coal, fuel
oil, or other fuels" set forth in Utah Code Ann. § 5912-103 (1);

8

2. That purchases of any "tangible personal property"
which also falls within the category of "gas,
electricity, heat, coal, fuel oil, or other fuels" are
governed by subsections (c) and (d) rather than
subsection (a) of § 59-12-103 (1) since the more
particular statute controls the more general statute;
and
3. That the expression of "commercial use" in
subsection (c) and "residential use" in subsection (d)
acts to exclude from taxation purchases of "gas,
electricity, heat, coal, fuel oil, or other fuels" for
uses which are both non-commercial and non-residential.
While the second and third required rulings may find support
in rules of statutory construction, the first required
ruling does not.

The nitrogen purchased by Hercules does

not fit within the category of "gas, electricity, heat,
coal, fuel oil, or other fuels."
The Tax Commission's administrative decision held that
the nitrogen purchased by Hercules does not fit within the
category of "gas, electricity, heat, coal, fuel oil, or
other fuels," and is therefore taxable as a purchase of
"tangible personal property."
A.

The Tax Commission Correctly Applied the Plain and
Ordinary Meaning of the Word "Gas" Within the Context
of the Statute
The Tax Commission has addressed the meaning of the

word "gas" as used in § 59-12-103(1)(c) in the present case
and in an earlier administrative proceeding.

9

In Appeal No.

94-2080, a redacted copy of which is attached as Addendum B
to Hercules1 Brief, the Petitioner therein asserted that its
purchases of liquid nitrogen were exempt from sales tax
pursuant to subsection (c). It noted that the liquid
nitrogen becomes a gas immediately upon exposure to regular
atmospheric pressure and room temperature, and is shipped
and stored in a highly pressurized liquid state for
convenience of transportation.

The Tax Commission held:

In applying this statute the Commission has
determined that the legislature intended that
"gas" means natural gas or gas used as fuel.
Because Petitioner was not using the liquid
nitrogen as a fuel it is not exempt from tax.
Appeal No. 94-2080 (Utah State Tax Comm., October 16, 1995)
(emphasis added).
The Tax Commission's decisions in Appeal No. 94-2080
and in the administrative proceeding underlying this appeal
are supported by case authority setting forth accepted rules
of statutory construction.

In the case of Amax Magnesium

Corp. v. Tax Comm'n, 796 P.2d 1256 (Utah 1990), the Utah
Supreme Court notes that *[a] principal rule of statutory
construction is that the terms of a statute should not be
interpreted in a piecemeal fashion, but as a whole."
1258.

The maxim noscitur

a sociis,

10

Id. at

which means "it is known

from its associates/' and the related rule of
generis,

ejusdem

or "of the same kind/7 have application in this

instance.

Thus, when reading the word "gas" together with

the words "electricity, heat, coal, fuel oil, or other
fuels", it is apparent that the drafters were intending that
subsections (c) and (d) apply to natural gas or gasses which
were fuels.

Both of these rules of construction have been

applied on a number of occasions by the Utah courts.

See

e.g. Morton Int'l, Inc. v. Utah State Tax Comm'n, 814 P.2d
581 (Utah 1991), Heathman v. Giles, 374 P.2d 839 (Utah
1962), W.S. Hatch Co. v. Public Serv. Comm'n, 277 P.2d 809
(Utah 1954), and Perris v. Perris, 202 P.2d 731 (Utah 1949).
The plain and ordinary meaning of the word "gas" is
combustible natural gas when considered in relation to the
other forms of fuel and energy listed in the statute.

The

fundamental rule of statutory construction is that statutes
are generally to be construed according to their plain
language.

State v. Redd, 992 P.2d 986 (Utah 1999).

Unambiguous language in the statute may not be interpreted
to contradict its plain meaning.

Id.

In the case of

unambiguous statutes/dictionaries may be used to determine
plain meaning.

Id.

11

However, dictionary definitions are not determinative
of a statutory term's plain meaning.

In fact, dictionary

definitions should be discarded when the nature of the term
is too general to define.

In V-l Oil Co. v. Department of

Environmental Quality, 904 P.2d 214 (Utah Ct. App. 1995),
the Court tried to determine the meaning of "in use."
Various definitions were offered, all with various
differences.

The court held that the term uin use" was too

general in nature for a dictionary definition to be helpful.
Because so many different definitions were offered and,
consequently, the term uin use" was so general, the court
determined that the term did not have a usual and accepted
meaning.

Therefore, the court construed the terms according

to pertinent rules of statutory construction, such as
reading the provision in relation to other provisions and
reading the provision based on its objective and purposes.
Dictionary definitions should also be discarded when
the dictionary attempts to offer such a complete definition
of the term that multiple interpretations arise, none of
which are helpful.

In Advo-Systems, Inc. v. Department of

Treasury, 465 N.W.2d 349 (Mich. Ct. App. 1991), the court
attempted to determine the plain meaning of "periodical."

12

The court held that the dictionary definition of the term,
in its attempt to give the most complete definition
possible, defined the term broader than its plain and
ordinary meaning.

Id. at 352.

The same problem exists in the present case.

The

dictionary definition of "gas" offers five different
definitions and two different sub-definitions of the term.
The following definition of "gas" is given in Webster's New
Collegiate Dictionary:
1: a fluid (as air) that has neither independent
shape nor volume but tends to expand indefinitely
2 a: a gas or gaseous mixture with the exception
of atmospheric air; as (1) : a gas or gaseous
mixture used to produce anesthesia (2) : a
combustible gaseous mixture (as for fuel) b: a
substance that can be used to produce a poisonous,
asphyxiating, or irritant atmosphere 3 slang:
empty talk: BOMBAST 4: GASOLINE 5: one that has
unusual appeal <if you dig skinny-dipping with
kindred souls, it is a - - Berkeley Barb>
Webster's New Collegiate Dictionary, "gas" (1981 ed.).

This

multi-faceted definition both adds credence to the argument
that "gas" is too general a term for a dictionary definition
to be helpful, and also illustrates how offering the most
complete definition possible broadens the term beyond its
plain and ordinary meaning.
If it is determined that a dictionary definition is

13

helpful in assessing the plain meaning of "gas," the
definition which is most consistent with the other words of
the statute should be adopted.

In State v. Forest, 930 P.2d

941 (Wash. Ct. App. 1997), the court held that when using a
dictionary to determine a word's plain meaning, the
statute's other provisions should be considered in relation
to each other.

Id. at 942.

In the present case, the term

"gas" is used in the following context: "There is levied a
tax on the purchaser for the amount paid or charged for the
following: . . . gas, electricity, heat, coal, fuel oil, or
other fuels sold for commercial use."

The definition of

"gas" which is adopted should be consistent with the other
terms in the statute, namely, electricity, heat, coal, fuel
oil, or other fuels.

These other terms are all forms or

sources of fuel or energy.

The dictionary definition which

is adopted should be consistent with these other terms. The
sole dictionary definition of "gas" which is consistent with
these other terms is "a combustible gaseous mixture (as for
fuel)."

This defines "gas" as it is used in the context of

a fuel, the same context in which it appears in the statute.
In contrast, Hercules' definition for "gas" is
inconsistent with the other words in the statute.

14

Hercules

urges use of a definition for "gas" as "a gas or gaseous
mixture."

This definition is unrelated to electricity,

heat, coal, fuel oil, or other fuels.

Hercules admits that

the nitrogen at issue is not a fuel, but is simply used in
the manufacturing process and then released and vented into
the atmosphere.

The ordinary and plain meaning of "gas" in

relation to the other words of the statute is a form of fuel
or energy. The definition adopted by the Commission
recognized and applied the plain meaning of "gas"as it
relates to the other words of the statute.
B.

The Policy Underlying Sales and Use Tax Law Limits
Taxation on Ingredients and Components of Tangible
Personal Property Rather Than Non-Component and NonIngredient Inputs
Hercules misstates the "underlying policy of sales and

use tax law'1 in its Brief.

It states this policy to be

"that the tax is not imposed on inputs to production of
tangible personal property."

A reading of B.J. Titan

Services v. State Tax Comm'n, 842 P.2d 822 (Utah 1992), a
case which Hercules surprisingly cites in apparent support
for its misstatement, exposes the error.

The actual

underlying policy is to not impose tax on the component
parts or ingredients of tangible personal property being
manufactured for eventual sale.
15

In the present case, the

nitrogen purchased by Hercules does not become a component
part or ingredient of the tangible personal property, in
this case the graphite, which is being manufactured.
Rather, as stipulated to by the parties, the nitrogen is
released and vented into the atmosphere after being used by
Hercules.
Another basic policy of sales and use tax law, which
also is addressed in the B.J. Titan case, is that tangible
personal property will be taxed to the ultimate consumer.
In this case, Hercules is the consumer of the nitrogen,
having used it in the manufacturing process.
The statutory framework provides for the exemption from
sales tax of a category of fuel and energy related inputs
used for industrial purposes.

Whether or not the nitrogen

purchased by Hercules fits within this category of fuel and
energy related inputs is the issue underlying this appeal.
C.

The Statutory Construction Urged By Hercules Would
Result In Exempt Purchases of Nitrogen
Hercules1 Brief unfairly directs repeated criticisms at

the Tax Commission for allegedly failing to recognize the
difference between a statute imposing a tax obligation and a
statute providing an exemption from tax.

The Tax Commission

recognizes that taxing statutes will generally be strictly
16

construed against the state, while exemption statutes will
be strictly construed against the taxpayer.

This having

been said, the Tax Commission notes the possible dual effect
of Utah Code Ann. § 59-12-103 (1)(c) and (d). If
interpreted as urged by Hercules, the statute would operate
to impose a tax on purchases of nitrogen for commercial and
residential uses,

but would arguably exempt purchases of

nitrogen for uses which are both non-commercial and nonresidential.

If sections (c) and (d) do not apply to

nitrogen, the purchase of nitrogen is subject to sales tax
as tangible personal property pursuant to § 59-12-103
(1)(a).

The Tax Commission has been unable to identify any

authorities addressing the proper statutory construction of
a statute which operates both to impose a tax on the
purchase of an item for some uses and exempt the purchase of
the same item for other uses.
D.

Hercules' Historical Analysis Does Not Support Its
Assertion That Nitrogen is Included in the Statutory
Term "Gas"
Hercules1 Brief contains a lengthy discussion of the

legislative history of Utah Code Ann. § 59-12-103 (1) (c).
Hercules appears to suggest that for relevant periods of
time prior to July 1, 1996, the word "gas" should include

17

"gas (natural or manufactured) for light, heat or power"
based on the definition of "gas plant" which appeared in the
1933 Utah Code.

Even if the definition of "gas" was given

this expanded definition as urged by Hercules, there is
nothing in the record to suggest that its purchases of
nitrogen would fit within this expanded definition.

The

stipulation of the parties reflects that the nitrogen was
used by Hercules to prevent carbon from being consumed as
the graphite feed material is heated to a high temperature.
The nitrogen was not used for light, heat or power.

The

record also does not address whether nitrogen can be
considered a "manufactured" gas.
Hercules' argument relating to the cases of Union
Pacific Railroad v. State Tax Commission, 426 P.2d 231 (Utah
1967) and Ogden Union Ry. and Depot Co. v. State Tax Comm'n,
3 99 P.2d 145 (Utah 1965) is flawed in suggesting that
predecessor statutes being considered had "identical
language to Section 59-12-103 (l)(c)."
12.

Hercules1 Brief at

In actuality, both of these cases were decided under

prior law which differed from the current statutory
framework in one material respect.

The .statute addressed in

these decisions, Utah Code Ann. § 59-15-4, provided that

18

Mt]he sale of coal, fuel oil, and other fuels shall not be
subject to the tax except as hereinafter provided."

Utah

Code Ann. § 59-15-4 (renumbered and amended in 1987).

No

similar exemption language appeared in the Code from the
beginning of the relevant audit period until mid-1996.
Hercules also suggests that the Legislature, through
enactment of an exemption which became effective on July 1,
1996 (six months prior to the expiration of the current
audit period), "narrowed the range of purchases now exempt
from taxation by changing the word *gas' to 'natural gas.,,/
Hercules1 Brief at 21. The legislation provided an
exemption for "sales of natural eras, electricity, heat,
coal, fuel oil, or other fuels for industrial use."

1996

H.B. 203 (L. Utah 1996, ch. 126) enacting § 59-12-104 (42)
(effective July 1, 1996) (emphasis added).

A review of the

legislative history fails to support Hercules1 assertion.
During the brief discussion of 1996 H.B. 203 in the
House of Representatives on February 5, 1996, Representative
Valentine explained:
House Bill 203, Sales Tax - Use of Fuels and
Technical Corrections, came to us this summer when
we were looking at various different things that
needed to be cleaned up. It originated from the
Tax Commission. It is an attempt to codify the
existing status quo that is done by both case law
19

and by regulation. However, these provisions were
not found in our statute. Therefore, House Bill
203 was carried as an attempt to codify existing
law. You111 notice that the fiscal note on this
bill is zero. It is not intended to either
increase or decrease the tax burdens, but it's
just a codification of existing law.
House of Representative's Debate, February 5, 1996

(A

transcript of the debate, prepared by Attorney General's
Office staff from the House of Representatives' recording,
is attached as Addendum C).
This exemption provision, when read together with the
provisions of § 59-12-103 (1)(c) and (d), reflect the
Legislature's obvious use of the words "gas" and "natural
gas" interchangeably.

It is also clear that Hercules'

purchases of nitrogen do not qualify for the exemption
contained in § 59-12-104 (42) since the nitrogen is not
"natural gas, electricity, heat, coal, fuel oil, or other
fuels."

As an exemption statute, § 59-12-104 (42) should be

strictly construed against the party seeking the exemption.
See Parson Asphalt Prods., Inc. v. State Tax Commission, 617
P.2d 397 (Utah 1980) .
E.

The Tax Commission's Decision Was Not ArbitraryHercules attacks the Tax Commission's decision in this

case as being arbitrary and offering no reason for its
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holding.

This attack is unwarranted.

The decision, a copy

of which is attached as Addendum A to Hercules7 Brief,
although only five pages in length, sets forth Findings of
Fact based upon the stipulation of the parties, recites
applicable statutory and administrative rule provisions,
states the Tax Commission's Conclusions of Law, and sets
forth the Decision and Order.

The decision clearly reflects

the Tax Commission's determination that "it is the position
of the Commission that nitrogen gas purchased by [Hercules]
for use in its graphite fiber manufacturing process does not
constitute a gas within the meaning of the statute and is,
therefore, subject to sales tax."

R. at 19.

The decision

also clearly states the Tax Commission's rejection of
Hercules' argument that "gas" should be given a broad
definition which would include nitrogen gas and every other
substance in a gaseous form.
Unlike the case of First Nat'1 Bank of Boston v. County
Bd. of Equalization, 799 P.2d 1163 (Utah 1990) cited by
Hercules, all of the facts relied upon by the Tax Commission
in reaching its decision were stipulated to by the parties.
The Tax Commission's decision was based squarely on those
facts and in accordance with the interpretation of the
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statute which is urged upon the Court by the Tax Commission
in this appeal.
CONCLUSION
Hercules' purchase of nitrogen for use in its graphite
fiber manufacturing operations are properly subject to sales
tax since the purchase transactions are retail sales of
tangible personal property.

The nitrogen purchased by

Hercules is not used as a fuel and does not fall within the
meaning of "gas, electricity, heat, coal, fuel oil, or other
fuels'7 as contained in Utah Code Ann. § 59-12-103(1) (c)and
(d).

As previously addressed by the Tax Commission in

Appeal No. 94-2080, the word "gas" in § 59-12-103 (1) (c)
means natural gas or gas used as fuel.

Furthermore,

Hercules' purchases of nitrogen do not qualify for exemption
from the sales tax within any of the exemption provisions of
§ 59-12-104.
The Tax Commission respectfully requests that its
decision dated January 5, 2000 be affirmed.
DATED this 26th day of July, 2000.

Maork E. Waiilwright
Assistant Attorney General
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ADDENDUM

Tab A

1
59-12-103. Sales and use tax base - Rate - Use of sales and use tax revenues.
(1) There is levied a tax on the purchaser for the amount paid or charged for the following:
(a) retail sales of tangible personal property made within the state;
(b) amount paid to common carriers or to telephone or telegraph corporations, whether the
corporations are municipally or privately owned, for:
(i) all transportation;
(ii) intrastate telephone service; or
(iii) telegraph service;
(c) gas, electricity, heat, coal, fuel oil, or other fuels sold for commercial use;
(d) gas, electricity, heat, coal, fuel oil, or other fuels sold for residential use;
(e) meals sold;
(f) admission or user fees for theaters, movies, operas, museums, planetariums, shows of any
type or nature, exhibitions, concerts, carnivals, amusement parks, amusement rides, circuses,
menageries, fairs, races, contests, sporting events, dances, boxing and wrestling matches, closed
circuit television broadcasts, billiard or pool parlors, bowling lanes, golf and miniature golf, golf
driving ranges, batting cages, skating rinks, ski lifts, ski runs, ski trails, snowmobile trails, tennis
courts, swimming pools, water slides, river runs, jeep tours, boat tours, scenic cruises, horseback
rides, sports activities, or any other amusement, entertainment, recreation, exhibition, cultural, or
athletic activity;
(g) services for repairs or renovations of tangible personal property or services to install
tangible personal property in connection with other tangible personal property;
(h) except as provided in Subsection 59-12-104(7), cleaning or washing of tangible personal
property;
(i) tourist home, hotel, motel, or trailer court accommodations and services for less than 30
consecutive days;
(j) laundry and dry cleaning services;
(k) leases and rentals of tangible personal property if the property situs is in this state, if the
lessee took possession in this state, or if the property is stored, used, or otherwise consumed in
this state;
(1) tangible personal property stored, used, or consumed in this state; and
(m) prepaid telephone calling cards.
(2) Except for Subsection (l)(d), the rates of the tax levied under Subsection (1) shall be:
(a) 5% through June 30, 1994;
(b) 4.875% beginning on July 1,1994 through June 30, 1997; and
(c) 4.75% beginning on July 1, 1997.
(3) The rates of the tax levied under Subsection (l)(d) shall be 2% from and after January 1,
1990.
(4) (a) There shall be deposited in an Olympics special revenue fund or funds as determined
by the Division of Finance under Section 51-5-4, for the use of the Utah Sports Authority created
under Title 63A, Chapter 7, Utah Sports Authority Act:
(i) from January 1, 1990, through December 31, 1999, the amount of sales and use tax
generated by a 1/64% tax rate on the taxable items and services under Subsection (1);
© 2000 Matthew Bender & Company, Inc , one of the LEXIS Publishing™ companies All rights reserved
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(ii) from January 1, 1990, through June 30, 1999, the amount of revenue generated by a
1/64% tax rate under Section 59-12-204 or Section 59-12-205 on the taxable items and services
under Subsection (1); and
(iii) interest earned on the amounts under Subsections (4)(a)(i) and (ii).
(b) These funds shall be used:
(i) by the Utah Sports Authority as follows:
(A) to the extent funds are available, to transfer directly to a debt service fund or to otherwise
reimburse to the state any amount expended on debt service or any other cost of any bonds issued
by the state to construct any public sports facility as defined in Section 63A-7-103;
(B) to pay for the actual and necessary operating, administrative, legal, and other expenses of
the Utah Sports Authonty, but not including protocol expenses for seeking and obtaining the
right to host the Winter Olympic Games; and
(C) unless the Legislature appropriates additional funds from the Olympics Special Revenue
Fund to the Utah Sports Authority, the Utah Sports Authority may not expend, loan, or pledge in
the aggregate more than:
(I) $59,000,000 of sales and use tax deposited into the Olympics special revenue fund under
Subsection (4)(a);
(II) the interest earned on the amount described in Subsection (4)(b)(i)(C)(I); and
(III) the revenues deposited into the Olympics Special Revenue Fund that are not sales and
use taxes deposited under Subsection (4)(a) or interest on the sales and use taxes;
(ii) to pay salary, benefits, or administrative costs associated with the State Olympic Officer
under Subsection 63A-10-103(3), except that the salary, benefits, or administrative costs may not
be paid from the sales and tax revenues generated by municipalities or counties and deposited
under Subsection (4)(a)(ii).
(c) A payment of salary, benefits, or administrative costs under Subsection 63A-10-103(3) is
not considered an expenditure of the Utah Sports Authority.
(d) If the Legislature appropriates additional funds under Subsection (4)(b)(i)(C), the
authority may not expend, loan, pledge, or enter into any agreement to expend, loan, or pledge
the appropriated funds unless the authority:
(i) contracts in writing for the full reimbursement of the monies to the Olympics special
revenue fund by a public sports entity or other person benefitting from the expenditure; and
(ii) obtains a security interest that secures payment or performance of the obligation to
reimburse.
(e) A contract or agreement entered into in violation of Subsection (4)(d) is void.
(5) (a) From July 1, 1997, the annual amount of sales and use tax generated by a 1/8% tax
rate on the taxable items and services under Subsection (1) shall be used as follows:
(i) 50% shall be used for water and wastewater projects as provided in Subsections (5)(b)
through (f); and
(ii) 50% shall be used for transportation projects as provided in Subsections (5)(g) through
(h).
(b) Five hundred thousand dollars each year shall be transferred to the Agriculture Resource
Development Fund created in Section 4-18-6.
(c) Fifty percent of the remaining amount generated by 50% of the 1/8% tax rate shall be
transferred to the Water Resources Conservation and Development Fund created in Section
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73-10-24 for use by the Division of Water Resources. In addition to the uses allowed of the fund
under Section 73-10-24, the fund may also be used to:
(i) provide a portion of the local cost share, not to exceed in any fiscal year 50% of the funds
made available to the Division of Water Resources under this section, of potential project
features of the Central Utah Project;
(ii) conduct hydrologic and geotechnical investigations by the Department of Natural
Resources in a cooperative effort with other state, federal, or local entities, for the purpose of
quantifying surface and ground water resources and describing the hydrologic systems of an area
in sufficient detail so as to enable local and state resource managers to plan for and accommodate
growth in water use without jeopardizing the resource;
(iii) fund state required dam safety improvements; and
(iv) protect the state's interest in interstate water compact allocations, including the hiring of
technical and legal staff.
(d) Twenty-five percent of the remaining amount generated by 50% of the 1/8% tax rate shall
be transferred to the Utah Wastewater Loan Program subaccount created in Section 73-10c-5 for
use by the Water Quality Board to fund wastewater projects as defined in Section 73-10b-2.
(e) Twenty-five percent of the remaining amount generated by 50% of the 1/8% tax rate shall
be transferred to the Drinking Water Loan Program subaccount created in Section 73-10c-5 for
use by the Division of Drinking Water to:
(i) provide for the installation and repair of collection, treatment, storage, and distribution
facilities for any public water system, as defined in Section 19-4-102;
(ii) develop underground sources of water, including springs and wells; and
(iii) develop surface water sources.
(f) Notwithstanding Subsections (5)(b), (c), (d), and (e), $100,000 of the remaining amount
generated by 50% of the 1/8% tax rate each year shall be transferred as dedicated credits to the
Division of Water Rights to cover the costs incurred in hiring legal and other technical staff for
the adjudication of water rights. Any remaining balance at the end of each fiscal year shall lapse
back to the contributing funds on a prorated basis.
(g) Fifty percent of the 1/8% tax rate shall be transferred to the class B and class C roads
account to be expended as provided in Title 72, Chapter 2, Transportation Finances Act, for the
use of class B and C road funds except as provided in Subsection (5)(h).
(h) (i) If H.B. 53, "Transportation Corridor Preservation," passes in the 1996 General Session,
$500,000 each year shall be transferred to the Transportation Corridor Preservation Revolving
Loan Fund, and if H.B. 121, "State Park Access Roads," passes in the 1996 General Session,
from July 1, 1997, through June 30, 2006, $500,000 shall be transferred to the Department of
Transportation for the State Park Access Highways Improvement Program. The remaining
amount generated by 50% of the 1/8% tax rate shall be transferred to the class B and class C
roads account.
(ii) At least 50% of the money transferred to the Transportation Corridor Preservation
Revolving Loan Fund under Subsection (5)(h)(i) shall be used to fund loan applications made by
the Department of Transportation at the request of local governments.
(6) (a) Beginning on January 1, 2000, the Division of Finance shall deposit into the
Centennial Highway Fund created in Section 72-2-118 a portion of the state sales and use tax
under Subsections (2) and (3) equal to the revenues generated by a 1/64% tax rate on the taxable
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items and services under Subsection (1).
(b) Except for sales and use taxes deposited under Subsection (7), beginning on July 1, 1999,
the revenues generated by the 1/64% tax rate:
(i) retained under Subsection 59-12-204(7)(a) shall be retained by the counties, cities, or
towns as provided in Section 59-12-204; and
(ii) retained under Subsection 59-12-205(4)(a) shall be distributed to each county, city, and
town as provided in Section 59-12-205.
(7) Beginning on July 1, 1999, the commission shall deposit into the Airport to University of
Utah Light Rail Restricted Account created in Section 17A-2-1064 the portion of the sales and
use tax under Sections 59-12-204 and 59-12-205 that is:
(a) generated by a city or town that will have constructed within its boundaries the Airport to
University of Utah Light Rail described in the Transportation Equity Act for the 21st Century,
Pub. L. No. 105-178, Sec. 3030(c)(2)(B)(i)(II), 112 Stat. 107; and
(b) equal to the revenues generated by a 1/64% tax rate on the taxable items and services
under Subsection (1).
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1
59-12-104. Exemptions.
The following sales and uses are exempt from the taxes imposed by this chapter:
(1) sales of aviation fuel, motor fuel, and special fuel subject to a Utah state excise tax under
Title 59, Chapter 13, Motor and Special Fuel Tax Act;
(2) sales to the state, its institutions, and its political subdivisions; however, this exemption
does not apply to sales of construction materials except:
(a) construction materials purchased by or on behalf of institutions of the public education
system as defined in Utah Constitution Article X, Section 2, provided the construction materials
are clearly identified and segregated and installed or converted to real property which is owned
by institutions of the public education system; and
(b) construction materials purchased by the state, its institutions, or its political subdivisions
which are installed or converted to real property by employees of the state, its institutions, or its
political subdivisions;
(3) sales of food, beverage, and dairy products from vending machines in which the proceeds
of each sale do not exceed $1 if the vendor or operator of the vending machine reports an amount
equal to 150% of the cost of items as goods consumed;
(4) sales of food, beverage, dairy products, similar confections, and related services to
commercial airline carriers for in-flight consumption;
(5) sales of parts and equipment installed in aircraft operated by common carriers in interstate
or foreign commerce;
(6) sales of commercials, motion picture films, prerecorded audio program tapes or records,
and prerecorded video tapes by a producer, distributor, or studio to a motion picture exhibitor,
distributor, or commercial television or radio broadcaster;
(7) sales of cleaning or washing of tangible personal property by a coin-operated laundry or
dry cleaning machine;
(8) (a) except as provided in Subsection (8)(b), sales made to or by religious or charitable
institutions in the conduct of their regular religious or charitable functions and activities, if the
requirements of Section 59-12-104.1 are fulfilled;
(b) the exemption provided for in Subsection (8)(a) does not apply to the following sales,
uses, leases, or rentals relating to the Olympic Winter Games of 2002 made to or by an
organization exempt from federal income taxation under Section 501(c)(3), Internal Revenue
Code:
(i) retail sales of Olympic merchandise;
(ii) admissions or user fees described in Subsection 59-12-103(l)(f);
(iii) sales of accommodations and services as provided in Subsection 59-12-103(l)(i), except
for accommodations and services:
(A) paid for in full by the Salt Lake Organizing Committee for the Olympic Winter Games of
2002;
(B) exclusively used by:
(I) an officer, a trustee, or an employee of the Salt Lake Organizing Committee for the
Olympic Winter Games of 2002; or
(II) a volunteer supervised by the Salt Lake Organizing Committee for the Olympic Winter
© 2000 Matthew Bender & Company, Inc , one of the LEXIS Publishing™ companies All rights reserved

2
Games of 2002; and
(C) for which the Salt Lake Organizing Committee for the Olympic Winter Games of 2002
does not receive reimbursement; or
(iv) a lease or rental of a vehicle as defined in Section 41 -la-102, except for a lease or rental
of a vehicle:
(A) paid for in full by the Salt Lake Organizing Committee for the Olympic Winter Games of
2002;
(B) exclusively used by:
(I) an officer, a trustee, or an employee of the Salt Lake Organizing Committee for the.
Olympic Winter Games of 2002; or
(IT) a volunteer supervised by the Salt Lake Organizing Committee for the Olympic Winter
Games of 2002; and
(C) for which the Salt Lake Organizing Committee for the Olympic Winter Games of 2002
does not receive reimbursement;
(9) sales of vehicles of a type required to be registered under the motor vehicle laws of this
state which are made to bona fide nonresidents of this state and are not afterwards registered or
used in this state except as necessary to transport them to the borders of this state;
(10) sales of medicine;
(II) sales or use of property, materials, or services used in the construction of or incorporated
in pollution control facilities allowed by Sections 19-2-123 through 19-2-127;
(12) sales of meals served by:
(a) churches, charitable institutions, and institutions of higher education, if the meals are not
available to the general public; and
(b) inpatient meals provided at medical or nursing facilities;
(13) isolated or occasional sales by persons not regularly engaged in business, except the sale
of vehicles or vessels required to be titled or registered under the laws of this state in which case
the tax is based upon:
(a) the bill of sale or other written evidence of value of the vehicle or vessel being sold; or
(b) in the absence of a bill of sale or other written evidence of value, the then existing fair
market value of the vehicle or vessel being sold as determined by the commission;
(14) (a) the following purchases or leases by a manufacturer on or after July 1, 1995:
(i) machinery and equipment:
(A) used in the manufacturing process;
(B) having an economic life of three or more years; and
(C) used:
(I) to manufacture an item sold as tangible personal property; and
(11) in new or expanding operations in a manufacturing facility in the state; and
(ii) subject to the provisions of Subsection (14)(b), normal operating replacements that:
(A) have an economic life of three or more years;
(B) are used in the manufacturing process in a manufacturing facility in the state;
(C) are used to replace or adapt an existing machine to extend the normal estimated useful
life of the machine; and
(D) do not include repairs and maintenance;
(b) the rates for the exemption under Subsection (14)(a)(ii) are as follows:
© 2000 Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. AH rights reserved.

3
(i) beginning July 1, 1996, through June 30, 1997, 30% of the sale or lease described in
Subsection (14)(a)(ii) is exempt;
(ii) beginning July 1, 1997, through June 30, 1998, 60% of the sale or lease described in
Subsection (14)(a)(ii) is exempt; and
(iii) beginning July 1, 1998, 100% of the sale or lease described in Subsection (14)(a)(ii) is
exempt;
(c) for purposes of this Subsection (14), the commission shall by rule define the terms "new
or expanding operations" and "establishment"; and
(d) on or before October 1, 1991, and every five years after October 1, 1991, the commission
shall:
(i) review the exemptions described in Subsection (14)(a) and make recommendations to the
Revenue and Taxation Interim Committee concerning whether the exemptions should be
continued, modified, or repealed; and
(ii) include in its report:
(A) the cost of the exemptions;
(B) the purpose and effectiveness of the exemptions; and
(C) the benefits of the exemptions to the state;
(15) sales of tooling, special tooling, support equipment, and special test equipment used or
consumed exclusively in the performance of any aerospace or electronics industry contract with
the United States government or any subcontract under that contract, but only if, under the terms
of that contract or subcontract, title to the tooling and equipment is vested in the United States
government as evidenced by a government identification tag placed on the tooling and equipment
or by listing on a government-approved property record if a tag is impractical;
(16) intrastate movements of:
(a) freight by common carriers; and
(b) passengers:
(i) by taxicabs as described in SIC Code 4121 of the 1987 Standard Industrial Classification
Manual of the federal Executive Office of the President, Office of Management and Budget; or
(ii) transported by an establishment described in SIC Code 4111 of the 1987 Standard
Industrial Classification Manual of the federal Executive Office of the President, Office of
Management and Budget, if the transportation originates and terminates within a county of the
first, second, or third class;
(17) sales of newspapers or newspaper subscriptions;
(18) tangible personal property, other than money, traded in as full or part payment of the
purchase price, except that for purposes of calculating sales or use tax upon vehicles not sold by
a vehicle dealer, trade-ins are limited to other vehicles only, and the tax is based upon:
(a) the bill of sale or other written evidence of value of the vehicle being sold and the vehicle
being traded in; or
(b) in the absence of a bill of sale or other written evidence of value, the then existing fair
market value of the vehicle being sold and the vehicle being traded in, as determined by the
commission;
(19) sprays and insecticides used to control insects, diseases, and weeds for commercial
production of fruits, vegetables, feeds, seeds, and animal products, but not those sprays and
insecticides used in the processing of the products;
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(20) (a) sales of tangible personal property used or consumed primarily and directly in
farming operations, including sales of irrigation equipment and supplies used for agricultural
production purposes, whether or not they become part of real estate and whether or not installed
by farmer, contractor, or subcontractor, but not sales of:
(i) machinery, equipment, materials, and supplies used in a manner that is incidental to
farming, such as hand tools with a unit purchase price not in excess of $250, and maintenance
and janitorial equipment and supplies;
(ii) tangible personal property used in any activities other than farming, such as office
equipment and supplies, equipment and supplies used in sales or distribution of farm products, in
research, or in transportation; or
(iii) any vehicle required to be registered by the laws of this state, without regard to the use to
which the vehicle is put;
(b) sales of hay;
(21) exclusive sale of locally grown seasonal crops, seedling plants, or garden, farm, or other
agricultural produce if sold by a producer during the harvest season;
(22) purchases of food as defined in 7 U.S.C. Sec. 2012(g) under the Food Stamp Program, 7
U.S.C. Sec. 2011 etseq.;
(23) sales of nonreturnable containers, nonreturnable labels, nonreturnable bags,
nonreturnable shipping cases, and nonreturnable casings to a manufacturer, processor,
wholesaler, or retailer for use in packaging tangible personal property to be sold by that
manufacturer, processor, wholesaler, or retailer;
(24) property stored in the state for resale;
(25) property brought into the state by a nonresident for his or her own personal use or
enjoyment while within the state, except property purchased for use in Utah by a nonresident
living and working in Utah at the time of purchase;
(26) property purchased for resale in this state, in the regular course of business, either in its
original form or as an ingredient or component part of a manufactured or compounded product;
(27) property upon which a sales or use tax was paid to some other state, or one of its
subdivisions, except that the state shall be paid any difference between the tax paid and the tax
imposed by this part and Part 2, and no adjustment is allowed if the tax paid was greater than the
tax imposed by this part and Part 2;
(28) any sale of a service described in Subsections 59-12-103(l)(b), (c), and (d) to a person
for use in compounding a service taxable under the subsections;
(29) purchases of supplemental foods as defined in 42 U.S.C. Sec. 1786(b)(14) under the
special supplemental nutrition program for women, infants, and children established in 42 U.S.C.
Sec. 1786;
(30) beginning on July 1, 1999, through June 30, 2004, sales or leases of rolls, rollers,
refractory brick, electric motors, or other replacement parts used in the furnaces, mills, or ovens
of a steel mill described in SIC Code 3312 of the 1987 Standard Industrial Classification Manual
of the federal Executive Office of the President, Office of Management and Budget;
(31) sales of boats of a type required to be registered under Title 73, Chapter 18, State
Boating Act, boat trailers, and outboard motors which are made to bona fide nonresidents of this
state and are not thereafter registered or used in this state except as necessary to transport them to
the borders of this state;
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(32) sales of tangible personal property to persons within this state that is subsequently
shipped outside the state and incorporated pursuant to contract into and becomes a part of real
property located outside of this state, except to the extent that the other state or political entity
imposes a sales, use, gross receipts, or other similar transaction excise tax on it against which the
other state or political entity allows a credit for taxes imposed by this chapter;
(33) sales of aircraft manufactured in Utah if sold for delivery and use outside Utah where a
sales or use tax is not imposed, even if the title is passed in Utah;
(34) amounts paid for the purchase of telephone service for purposes of providing telephone
service;
(35) fares charged to persons transported directly by a public transit district created under the
authority of Title 17A, Chapter 2, Part 10, Utah Public Transit District Act;
(36) sales or leases of vehicles to, or use of vehicles by an authorized carrier;
(37) (a) 45% of the sales price of any new manufactured home; and
(b) 100% of the sales price of any used manufactured home;
(38) sales relating to schools and fundraising sales;
(39) sales or rentals of home medical equipment and supplies;
(40) (a) sales to a ski resort of electricity to operate a passenger ropeway as defined in Section
72-11-102; and
(b) the commission shall by rule determine the method for calculating sales exempt under
Subsection (40)(a) that are not separately metered and accounted for in utility billings;
(41) sales to a ski resort of:
(a) snowmaking equipment;
(b) ski slope grooming equipment; and
(c) passenger ropeways as defined in Section 72-11-102;
(42) sales of natural gas, electricity, heat, coal, fuel oil, or other fuels for industrial use;
(43) sales or rentals of the right to use or operate for amusement, entertainment, or recreation
a coin-operated amusement device as defined in Section 59-12-102;
(44) sales of cleaning or washing of tangible personal property by a coin-operated car wash
machine;
(45) sales by the state or a political subdivision of the state, except state institutions of higher
education as defined in Section 53B-3-102, of:
(a) photocopies; or
(b) other copies of records held or maintained by the state or a political subdivision of the
state; and
(46) (a) amounts paid:
(i) to a person providing intrastate transportation to an employer's employee to or from the
employee's primary place of employment;
(ii) by an:
(A) employee; or
(B) employer; and
(iii) pursuant to a written contract between:
(A) the employer; and
(I) the employee; or
(II) a person providing transportation to the employer's employee; and
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(b) in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
commission may for purposes of Subsection (46)(a) make rules defining what constitutes an
employee's primary place of employment;
(47) amounts paid for admission to an athletic event at an institution of higher education that
is subject to the provisions of Title IX of the Education Amendments of 1972, 20 U.S.C. Sec.
1681 etseq.;
(48) sales of telephone service charged to a prepaid telephone calling card;
(49) (a) sales of hearing aids; and
(b) sales of hearing aid accessories; and
(50) (a) sales made to or by:
(i) an area agency on aging; or
(ii) a senior citizen center owned by a county, city, or town; or
(b) sales made by a senior citizen center that contracts with an area agency on aging.
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1996 House Bill 203
The House ofRepresentative's Debate held on February 5, 1996:
Mr. Speaker:

Representative Valentine.

Rep. Valentine:

Thank you Mr. Speaker. House Bill 203, Sales Tax - Use of Fuels and
Technical Corrections, came to us this summer when we were looking at
various different things that needed to be cleaned up. It originated from
the Tax Commission. It is an attempt to codify the existing status quo that
is done by both case law and by regulation. However, these provisions
were not found in our statute. Therefore, House Bill 203 was carried as an
attempt to codify existing law. You'll notice that the fiscal note on this
bill is zero. It is not intended to either increase or decrease the tax
burdens, but it's just a codification of existing law. Thank you Mr.
Speaker.

Mr. Speaker:

Thank you. Voting is open on House Bill 203. (inaudible) person having
voted will close the vote. Voting will be closed. I closed it before I voted.
House Bill 203 having 67 yes votes and zero no votes passes this body and
will be forwarded to the Senate for their consideration.

There was no debate on the Senate floor for House Bill 203. It went on consent calendar.

